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Sta:y Appl.No. NA/2017-18

3l1fu;r~ ms<rr Order-In-Appeal Nos. AHM-EXCUS-001-ARP-185-2017-18
f#ta Date : 23-11-2017 '\3fR'r m c#i" ~ Date of Issue \_ ,H ~.-\'.}
fl 3at zia srgar (srft) rr ufa
Passed by Shri. Uma Shanker, Commissioner (Appeals)

Asst.Commission.er,~~ 'WP, Ahmedabad-1 am art p re i 37/ACIST/A0Rite:
30/12/2010, xf~

Arising out of Order-in-Original No. 37/AC/ST/1 0~: 30/12/2010 issued by
Asst.Commissioner, Central Excise, Ahmadabad-I

3r4taaf ar v uaT Name & Address of the Appellant / Respondent
M/s Aayushee Communication

Ahmedabad

0

al{ anfrz 3ft 3mar aiihs sramar & ah azz 3rat uf zqenfenfa fr aa • Fer a7fern at
arc\'R;r <IT Tffi llfDT a7rd vgdFar &

Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

'l'fmf 'fRcpR <ITT~ 3lW<R
Revision application to Government of India :

(1) ~~'WP~. 1994 c#i" 'cfl"xT 3r ft aag • mci # a i par err WI" '3"Cf-'cfl"xf * ~~~* a@1ffi TffillfOT 3lW<R 3ltlR~. 'l'fmf 'fR<pR , fqa +in,a, Rua far, a)ft ifGra, Rtaa cftq ·a, Fa mf, { fcft
: 110001 <ITT c#i" uTT.fr ~ 1-
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 11 O 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) zaf? mr # zf.a m i a hft IR rah k fa#t rwrI ur 3r1 armza Rh#t usrI qr
rvsrIr am urk g; nrf if. IT f@aft suerIN zTwetark az fa#t aramm fa#tvsr m +I@ c#i" ,Rhn a
hra g& tr
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in ·a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India. ·

ff? zrn r q7r Rh{ Rlar rd ar (aura zu qr i) fufa fhn 7f<IT +I@ 'ITT I



e-

2

·(~) 'l'jmf * <fffiX ~~ m·m lf mffcrcr lj@ "CR m lj@ * fclf.!ri:rroT ii au#tr gen aa ma u qr
zr«cs # Rd # mm i wita # are ft#tg at parRaffa &1

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(1f) aft zyc mr yrar Rah; far * as (srr ur qer al) ff fszu <Tm ll@ "ITT I

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

sift snraa #6lwe zyc yr a fg uit sh #Rs mt al {& sith smar ail zr eri vi
F1Wf # grfa snga, 3r@la TfRT tTlfur m ~ tR m q1cf lf ~~ (.=f.2) 1998 tJRr 109 &RT
fgaa fag ·g st

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order 0
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109 ·
of the Finance (No.2) Act, 1998.

(1) b# nraa yeas (sr@ta) Pura6ft, 2001 * F1Wr 9 * 3W@ fclPlf4cc WF-r ~ ~-8 lf cn- mmrf if,
)fa 3mar a uR a2hf fits ft lITT," * al e-3er rv 3rat am#r #6t Gl"-Gl" mmrr er
f@rd 3nraa fur urr Reg1#rr arr g. qgrg@hf 3@<TTf tlRf 35-~ j ffRa 1 # q7arr
# rd a mer €tr--6 'EJTc,!A t uR #fl eh#t are; t •

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the.. date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) RRa 34arr ii icav van ya arr qt zu swa a "ITT "ill ffl 200/- ffi~ <l5T "GITT!
am ugi ica angala cur m m 10001- cffl" m~ cffl" "GITT!,

The revision application shall be accompanied by a fee of Rs.200/- where the amount Q
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

#tr zyca, tusq zyc vi hara ar@ta zmrznf@err # uf 3rft-­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) #trnr zyca 31f@)fa, 1944 #t err 36-4t/as-z # siaf--

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

\:l®~Rsla ~ 2 (1) cl) -q ~~c5m crfr 3llfrc;r, ~ c5 llflwf -q "ffr:rr ~. ~
sq ggca viara 3rfl#tu nnf@raw (Rrez) st ufa 2#hr 4)fear, 3rrara i sit-2o, q
~i:!IR4ccl cpl-CJI\3°.:S, TfEITUTf 'rl<N, 316l-!GlqlG-380016

(a) T,J the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
O-20, .. New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in. para-2(i) (a) above.
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(3)

(4)

(5)

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty l demand I refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt, Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

ff?z 3?r i a{ pr am?sii atmt @tr & at ~ ~~ a fg #ha ar g0arr s#fa
ilf xf fclRrr utar afeg gr rr sh gg ft fa far rat arf xf aa fg zrenferf ar9lat
zrrznf@raswr al va sr#la a {ha war qt van r4a=a fhzu "Gf@T t I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one ·appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each .

urn1au gca sf@If1a 197o zn izitf@r at rgqP-4 # siaf mtfw fc)J-q-~ '3cffi"_~ <TT
e 3r?hr zrenrferfa fufu 71f@rant a arr?r i rt #l va ,fa lN xii.6.50 tffi cJ)l .-llllllC'lll ~
fez mar sh argy

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended. ·

ga ah if@rmi at friarv av a fni 6t aj ft en 3naffa f0at "Gf@T t "Gn" fl~.
abs4hr snra gc g hara or4tr rrnf@err (ruff@fer) f.n:r:r, 1982 ll~ t I

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure)· Rules, 1982.

0

(6) fir yca, a#fr qla yen vi hara 3rfl#ta urnf@raw1 (Rrbc), a sf sr4 mm ·
a#czr #iaT (Demand) -qcf i.s" (Penalty) cpf 1o% qa sarr mar 3rfarf k 1zraif4, 3rf@asaar qa sr 10

cfiW~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

a#ctr3nra3itarah 3iaia, gr@a star "a{car ft ia(Duty Demanded) ­
-"

(i) (Section)~ 11D ctime, fo=rmfunn'w;
(ii) farnr area cr&dzhfsz #fr rf@r;
(iii) hcrdzh@ erria#err 6 aaza 2r if@r.

> zzqasmrifa sr4tr' i rs q4 srm#tark, srhl' arRraa #fz qa era amfrank.
For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre­
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) ·amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules. .

~~ 3mr t- ,;rft!r 3r4hr uf@rawr #qr sii areas 3rzrar res z e;trs ffic11Ra ~ m 1!fu fcl;-cr mr \~ t-
10% 3fo@1'af 'CR' ail szi ha avs ffic11Ra 'ITT 'ffq cltJs t" 10% 3fo@1'af 'CR' <l'i)- -'IT~ ~I . ~ara;~.:, .:, ~ (a,.A> ass,,

In view of above, an appeal against this order shall lie before the Tri~~~ of
10% of the duty demanded where duty or duty and penalty are in d'.spu i~ fr P J)/' Y, g )1e
penalty alone Is m dispute. 1 i ~ €.:~ ~"'~-tJ

- +»«r" S$o, ss°
· '4 "so 4s '

.
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ORDER-IN-PPEAL

M/s. Aayushee Communication, 413, Shikhar Complex, Opp. Navneet

Prakashan, Gurukul Road, Ahmedabad (hereinafter referred to as 'the appellants')

has filed the present appeal against Order-in-Original No. 37/AC/ST/10 dated

30.12.2010 (hereinafter referred to as 'impugned order') passed by the Assistant

Commissioner, Service Tax, Division-II, Ahmedabad (hereinafter referred to as

'adjudicating authority').

Q
imposed penalties under various Sections of the Finance Act, 1994.

2. The facts of the case, in brief, are that the appellants were engaged in the

business of providing the services of promotion or marketing or sale of goods
produced or provided by or belonging to the clients or promotion or marketing of
service provided by the clients. They were also not registered with the service tax
department and were not paying service tax. They were receiving commission for

the services provided and this income is liable to service tax payment under the O
category of "Business Auxiliary Service" as defined under Section 65 of the
Finance Act, 1994. In spite of repeated summons, the appellants did not respond

to the department. M/s Vodafone Essar Gujarat Ltd, who had appointed the

appellants for the services, appeared in response to the summons and provided
details of the commission given to the appellants. Accordingly, a show cause
notice was issued to the said applicants demanding service tax totalling to Rs.

1,74,156/- with interest and penalty was also proposed. In spite of many
communications to the appellants for submitting their defence reply as well as to
present themselves for personal hearing, the appellants did not respond. The
letters were returned undelivered. Finally the adjudicating authority, vide the

impugned order, confirmed the demand of Service Tax amounting to Rs.
1,74,156/- under Section 73 (1) of the Finance Act, 1994 alongwith interest and

3. · Being aggrieved with the impugned order, the appellants filed the present

appeal received on 13.04.2017. The appellants have submitted following ground

for appeal;

(a) That they have already discharged their service tax liability for the
period 2004-05 & 2005-06 before issuance of SCN. The only lapse on their

part is that they have not filed ST-3 returns for the impugned period;
(b) That it is a dispute arising out of interpretation of the provisions of law

and not because of any intentional avoidance of tax;
(c)That when the service tax has been paid before issuance of SC.+

should not have been issued;
(d) That they. rely on CBEC leter F.No.137/167 '

03.10.2007 as per which it has been provided that ·nI
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proceedings will be deemed to have been concluded in respect of person

who has voluntarily deposited the service tax;
(e) They rely on the following cases in their support;

2009 (15) STR-219 (Tri-Chenn) in the case of Santhi Casting Works vs.

CCE, Coimbatore; 2008 (11) STR-475 (Tri-Bang.) in the case of Tidewater

Shipping Pvt. Ltd. Vs. Commr of Service Tax, Bangalore; 2010 (18) STR­
212 (Tri-Ahm.) in the case of CCE, Ahmedabad vs. Sagar Enterprises, 2009

(14) STR-803 (Tri-Bang) in the case of Info Technologies India Pvt. Ltd. Vs.

CCE, Bangalore-II and many others.

4. Personal hearing in the case was granted on 08.11.2017 wherein Shri Vipul

Khandhar, Chartered Accountant, appeared before me on behalf of the appellants

and reiterated the contents of appeal memorandum. He submitted that the OIO
was not received by them. The duty had been paid before the SCN and therefore

penalty should not be imposed.

5. I have carefully gone through the facts of the case on records, grounds of

the Appeal Memorandum, the Written Submission filed by the appellants and oral

submission made at the time of personal hearing. To begin with, I find that there
has been a delay of almost 7 years and no exclamation has been provided by the
appellants in filing the appeal. Merely saying that they had not received the
impugned order earlier does not serve any purpose in absence of any evidence.
However I find that The Commissioner (Appeals) may allow a further period of 1

month, if sufficient cause for late filing of appeal is shown and proved to him.

Section 85 of the Finance Act, 2003 (during the material time) provided that:

0
"85. Appeals to the Commissioner of Central Excise (Appeals) - (1) Any

person aggrieved by any decision or order passed passed by an adjudicating
authority subordinate to the Commissioner of Central Excise may appeal to the
Commissioner of Central Excise (Appeals)

(2) ..

(3) An appeal shall be presented within three months from the date of
receipt of the decision or order of the such adjudicating' authority relating to
service tax, interest or penalty under this Chapter made before the date on which
the Finance Bill 2012 receives the assent of the President:

Provided that\the Commissioner Central Excise (Appeals) may, if he is
satisfied that the appellant was prevented by sufficient cause from presenting the
appeal within the aforesaid period of three months, allow it to be presented within
a further period of three months]"

From the above provisions of Section 85 of the Finance is very

clear that the dela of not more than three months can be sari"re dthe%

statutory limit of three months on sufficient cause being sho f tant3
I
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case, I find that the delay is even beyond the statutory limit of period within which
the appeal can be filed and therefore such delay which is beyond the condonable
period in filing the appeal cannot be condoned. I find that the delay in this case is

of almost seven years and in view of this, I reject the appeal on the grouhd of

limitation.

6. 3r4aasataar #t a{ 34t m far 3qi#a ala fan sar &l

The appeals filed by the appellant stand disposed off in above terms. ,..,~
40:

(3mr gin)

3rrzq4a (3r4lea)

~ cR", 3'le;J-tc.lisllc\.

0sti...­
3-ltfra,q, (~),
h.-4r #, 31{0Ta7I.

{ic-4ii'9ci

BY R.P.A.D.

To,
M/s. Aayushee Communication,
413, Shikhar Complex,
Opp. Navneet Prakashan,
Gurukul Road,
Ahmedabad- 380 052.

Copy To:- 0
1. The Chief Commissioner, CGST, Ahmedabad zone,Ahmedabad.
2. The Commissioner, CGST, Ahmedabad (North).
3. The Asstt,/Deputy Commissioner, CGST, Div-VII (S.G. Highway -East),

Ahmedabad (North).
, The Assistant Commissioner (systems), CGST, Ahmedabad (North).
/:::>. Guard File .

.6. P.A. File.


